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Hazardous technology,
Environmental pollution and MNC's:
A dangerous combination

NIKHIL NAYYAR

National Law School of India University, Bangalore

Environmental pollution has gradually,
but steadily, increased over the years. The
problem has far greater implications than
pollution caused by automobile exhaust and
fumes from airplanes and extends to dumping
of toxic waste products, oil spills and nuclear
radiations. Over industrialization, often at
the cost of proper working conditions and
suspect technology, is one of the prime
causes for this seemingly uncontrollable evil.
Are not the Rhine, Chernobyl and Bhopal
disasters sufficient reminders that international co-operation in preventing and remedying environmental problems is required?
The initial realization led to the adoption of numerous resolutions by various
organizations and enactments of National
Governments, especially those of the deveThe United
loped market economies.
Nations Organization convened the conference on Human Environment in 1972.

This was a landmark event and heralded a
new era of environmental awareness. The
conference adopted a declaration, an Action
programme and recommended the United
Nations deneral Assembly to establish
institutions for effective implementation of
these programmes, In the Nairobi declaration of May 1982, member states reaffirmed
their commitment to the Stockholm declaration and action plan. However, it was agreed
that the Action plan had only been partially
implemented and had made reference to
The
deteriorations.
alarming
various
Nairobi Declaration illuminated realistically, the deficiencies that can be corrected
only by more stringent international rules
and guidelines.
Involvement of Multi National Corporations
in Emironmental problems
Multi national enterprises have been
defined in various ways. One leading
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scholar considers such an enterprise to be a
"Cluster of Corporations of diverse nationality joined together by ties of a common
management strategy". Two other analysts,
have defined multi national corporations as
"Companies that control production faciMost
lities in two or more countries".
of the informative literature emphasizes the
awesome proportions and economic power
of the Corporations.
A UNCTC study stated that 'MNC's'
which possess and control Capital, Technology, Management and other skills, are
involved in all global developments regarding
environmental issues. The study points out
that the involvement is "major and direct"
in the management of hazardous chemicals,
processes and wastes. Further, the study,
extrapolating from various scientific studies
and surveys, has prepared a list of forty
seven issues which are, "substantive (environmental) problems" and pointed out that,
"hazardous waste management, ozone layer
depletion, pesticides, etc" are some of the
issues with which the MNC's are "more
closely associated".
Hazardous Technology: The last link in the
chain
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by dumping hazardous technology. MNC's
are accused of distorting tastes and styles of
Thud World inhabitants by transforming
luxuries into necessities while neglecting
socially vital issues like nutrition, clean air
and public health. Further, since profit
maximization at the global rather than the
national level is their main concein, MNC's
tend to be oblivious to environmental
pollution and the living standards of the
working class.
If "hazardous technology" is the primary cause for interference with the environment, who then is the devil in disguise?
Hazardous technology comprisus nianufacturing equipment, facilities and even
entire industries. This technology is consider~d hazardo-us when it is banned or
closely regulated when used in the country
of its origin. As governments of such
nations impose strict environmental and
safety regulations, industries faced with
higher costs of doing business., often relocate
in Third World countries where their activities would be subjected to little or no regulation. The resulting transfer of technology
can be disastrous.
International regulation of hazardous exports

Detractors of the multi national culture
submit that MNC's exploit the Third World
and economically underdeveloped countries

Since the problem of environmental
protection is an international one, efforts to
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regulate or control the problem must be
coordinated at the internationae level.
With the exception of the International
Labour Organisation (R1O), International
Organizations have shown little awareness of
occupational hazards. International forums
like the General Agreement on Trade and
Tariffs and the World Bank, which deal with
international trade and investment, have
completely ignored the flight of hazardous
industries to developing countries.
The United Nations General Assembly and
Specialized Agencies
The UN General Assembly has devoted
some attention to international trade in the
use of hazardous technology, particularly
pharmaceuticals.
The General Assembly
first expressed concern about the harmful
effects of toxic products in 1979. Resolution 34/173 urged member states to exchange
information on such substances and "to
discourage.........exportation of such products to other countries". In the following
year, the United Nations Centre for Transnational Corporations (UNCTC) established
an information network to exchange information on banned, hazardous chemicals
(In May 1984, the Governing Council of the
United Nations Environment Programme(
UNEP adopted the "Provisional Notification
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Seheme for banned and severely restricted
Chemicals". This progranune gives notice
of regulatory decisions, as well as specific
export shipments. The voluntary guidelines encourage member countries to notify
other Governments about regulatory actions
to ban or restrict any chemicals. The
guidelines also recommend notifying the
country of restriction about exports of
pesticides and other chemicals that are
subject to use restrictions or are not licensed
domestically because of the danger to the
human environment.)
Several other UN Commissions have
dealt with hazardous exports. The UN
Conference on Trade and Development
(UNCTAD), in 1987, prepared a draft code
of conduct on the transfer of technology.
However, the primary objective of the
Conference runs contrary to the regulation of
the flow of hazardous technology to Third
World countries: rather than define structures, it hopes to liberalise barriers in trading
technology.
Besides the above mentioned agencies,
the World Health Organisation (WHO)
and the Food and Agriculture Organisation
(FAO) have engaged in efforts to protect
public health in the international trade of
food and pharmaceuticals.
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B.

International Labour Organizations

The ILO is virtually the only international body which is concerned with industrial hazards. It has played a sizeable role
in increasing awareness and in developing
international standards. The ILO's principal
aim is to promulgate internationally accepted
standards on labour issues and conditions of
work. Official ILO standards are embodied
in ILO conventions which, theoritically, are
binding on member states. The ILO also
issues non-binding recommendations and
other resolutions which are often instrumental in establishing national policies.
C.

Organisation for Economic co-operation
I
and Development

In April 1984, the OECD adopted
"guiding Principles on Information Excchange related to Export of banned or
severely restricted chemicals" for exports of
pesticides and toxic substances.
These
member
voluntary guidelines encourage
countries to require export notification that
would comply with UNEP programme.
In its "Recommendations on exports of
hazardous wastes", the OECD requires its
members to "prohibit movements of hazardous wastes to a final destruction in a non
member country without the consent of that

While the agreement is binding
country"
upon member nations, the recommendations for implementing the programme are
not.
D.

European Economic Community (EEC)

The council of the EEC recently passed
the directive on transfrontier shipment of
hazardous waste, which establishes a
system of monitoring hazardous wastes
between EEC countries. The EEC programme is perhaps one of the most stringent
international regulations of hazardous
exports and hence has been difficult to
implement. While member states are bound
to adopt the legislation enacted by the EEC,
problems have arisen because the legislation
is complex and cannot be easily incorporated
into member states' environmental laws.
Assessment
While the actions taken by the UN and
other agencies express sufficient concern over
the magnitude of the problem they have little
impact on the way nations behave. The
difference of opinion and interests among
member states of international bodies such
as the ILO. hamper the development of strict
standards. A handful of developed and
producing nations still hold sway and are
able to resist the promulgation and imple-
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mentation of such programmes. With the
exception of the EEC's programme, agreements do not create binding duties. The
addition, solutions derived by the EEC and
OECD are restricted only to the states
which are members, each of which has a
sophisticated bureaucracy and an environmental protection agency, but do not extend
to Third World Countries which lack the basic
infrastructure to monitor and enforce compliance with adopted standards.
Responsibility of MNC's
Since the role and participation of
MNCs in the world economy and their
involvement with the human environment is
obvious, it is essential to examine the obligations of MNC's to protect and preserve
the human environment.

21
21

vation of the human environment was more
of a compromise between the developed and
underdeveloped countries. As a result, it
did not create any binding rules or regulations. This did not deter the International
Law Commission (ILC) from considering
the preservation of human environment a
binding obligation and the act of pollution
an international crime. Article 19(3)(d)
of the ILC's draft, articles on state responsibility provides that inter alia "a serious
breach.........for the safeguarding and preservation of human environment", may
result in an international crime. While this
laudable effert should serve as a clarion call
for the international community to act upon,
it is, at best, a wishful thinking.

While the MNC's are important international actors they do not possess any legal
personality under International Law. How
they are prohibited from committing international crimes such as genocide, aggressive
wars, etc. ? The relevant question is therefore,
is an act of causing environmental pollution
an international crime ?

However, there are at least two international documents which are directly
concerned with the responsibility of MNC's
in protection of human environment. They
are: the guidelines for multinational enterprises annexed to the Declaration of 27 June,
1976, by the Governments of the OECD
member countries on International investment and Multi action Enterprises, and the
United Nations Code of Conduct for Transnational Corporations.

The Stockholm Declaration, while highlighting the concern of the international
community for the protection and preser-

The OECD guidelines provide that
MNC's "should.........give due consideration to.........the protection of environment"
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and conform to their host countries' priorities
with regard to economic and social progress.
However, these are mere guidelines and are
not binding on MNCs operating in OECD
countries.
The draft UN code of conduct of
MNCs in paras 41-43 on environmental
protection in chapter 3 under section 'B'
dealing with Economic, Financial and Social
activities of MNCs. These paragraphs
accepted ad referendum, that MNCs "should/
shall" carry out activities in accordance with
national laws of host countries while at the
same time giving regard to international
standards. It is also stated that it is the duty
of MNCs to furnish competent authorities
of the host countries "on request or on a
regular basis" all information regarding
characteristics of products, processes and
any related aspect which iay harm the
envirornment. MNCs must also take steps
to protect the environment and make efforts
to develop technology to this effect.
Though the UN code of conduct has
not been agreed upon yet, even if it is, it
would not create any binding legal norm.
Nevertheless it must be stated that MNCs
must respect and observe national laws of
host countries in accordance with the territorial sovereignty of the State.

Recommendations and Proposals
While the role of MNCs in exploiting
human environment cannot be neglected it
would be incorrect to state that they are
'colonizing' poor countries. Besides, the hazar
dous industries, MNCs are responsible to a largeextentforhaving introduced most consumer
products to third world countries which are
now accepted as necessities for everyday
life. Thus, to completely alienate or prosecute MNCs as a whole would be unfair and
to the detriment of most developing nations.
Hence an effective programme needs to be
evolved to control and regulate those MNCs
which deal with hazardous industries.
Perhaps the most effective regulation of
expert of hazardous technology could occur
if there is a system based on the reciprocity
of domestic standards. To avoid a double
standard each country should agree to allow
unrestricted export of only those products
and technology deemed safe by the exporting
country for domestic use. If the technology
is banned for domestic use, it is automatically
banned for export. An export license should
be granted on the condition that the exporting company follows the same regulations
imposed for the technology's domestic use
in the application of technology abroad.
Thus a country should not export products or
technology which it considers unsafe for
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domestic use. To ensure that that the
rights of the importing country are protected
they should be allowed to waive or impose
more or less stringent regulations than those
imposed by the exporting country, depending
on its national priorities. The exporting
country would require the exporting company to agree to follow its own domestic,
environmental and safety standards, unless
the importing country waives their standards
in favour of their own.
As such, importing countries lacking
the expertise to regulate importation of
hazardous exports would be protected. It
also gives sufficient freedom to importing
countries to impose a different set of standards in accordance with their economic
development and national agendas on
environmental protection.
Besides such bilateral
agreements
between countries exporting and importing,
countries must enact stricter legislation to
prevent occupational hazards and pollution.
In 1981, President Carter issued Executive
Order No. 12264 which required extensive
controls on the export of extremely hazardous products. Though this order was
nullified a few days later when President
Reagan assumed office, it did require that
foreign Govts. be notified annually of Occupational Safety and Health Act (OSHA)
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health standards for substances causing
unsafe working conditions. Despite its
brief life, such a national stewardship
approach is required by exporting countries
in its use of legislation.
Importing countries, on the other hand,
should promulgate laws similar to OSHA
and set up effective environmental protection
bodies.
Since non binding international agreements are mere aspirations and in international standards, difficult to implement,
such bilateral understandings which provide
the -flexibility needed to protect disparate
environmental and economic agendas should
be formulated. Current efforts will, however, remain insufficient till developed
countries accept it as a serious international
problem.
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